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The following Issues are presented in this appeals 
1. Whether warrantless searches by private persons are 
subject to the constitutional protections of the Otah and Onited 
States Constitutions against unlawful searches and seizures. 
2. Whether the evidence establishes that the 
confidential informant was acting as a private person when he 
searched defendant*s property or was acting as an agent of the 
police. 
3. Whether the evidence presented at trial was 
sufficient to sustain the guilty verdict of production of a 
controlled substance in violation of Otah Code Ann. S 58-37-
8(1) (a) (i) (1953), as amended. 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, \ 
P l a i n t i f f - R e s p o n d e n t , \ 
- V - J 
ALLEN R. WATTS, \ 
Defendant-Appellant* i 
t Case No. 860092 
\ P r i o r i t y No. 2 
BRIEF OF RESPONDENT 
STATEMENT OF THE CASE 
Defendant, Al len R. Wat t s , was charged with unlawful 
p roduc t ion of a c o n t r o l l e d subs t ance , and pos se s s ion of a 
c o n t r o l l e d subs tance both 3rd degree f e l o n i e s , in v i o l a t i o n of 
Utah Code Ann. S 5 8 - 3 7 - 8 ( 1 ) ( i ) ( 1 9 5 3 ) , as amended and § 58-37-
8(2) ( a ) ( i ) ( 1 9 5 3 ) , a s amended. 
Defendant was convic ted of unlawful p roduc t ion of a 
c o n t r o l l e d s u b s t a n c e , i n a non- jury t r i a l he ld January 16, 1986, 
i n t h e Fourth J u d i c i a l D i s t r i c t Court , in and for Utah County, 
S t a t e of Utah, the Honorable George E. B a l l i f , Judge, p r e s i d i n g . 
Defendant was sentenced by Judge B a l l i f on February 7 , 1986, t o 
the punishment for the next lower ca tegory of o f fense , a c l a s s A 
misdemeanor, pursuant t o t h e p r o v i s i o n of Utah Code Ann. § 7 6 - 3 -
402 (1978) , a s amended. The d e f e n d a n t ' s sentence was suspended 
and he was placed on p roba t ion and ordered t o serve two days in 
the Utah County j a i l a s a c o n d i t i o n of h i s probat ion* 
STATEMENT OF THE FACTS 
On September 16 , 1985, a t 11:00 a .m. , Off icer Brad 
Leatham of the Provo Po l i ce Department r ece ived in format ion from 
a c o n f i d e n t i a l informant t h a t t h e informant had observed s e v e r a l 
l arge mari juana p l a n t s growing i n a make-sh i f t type greenhouse i n 
the back of a res idence l o c a t e d a t 1498 South 500 West, Provo, 
Otah (R. 8 , 131-32) . The i n f o r m a n t ' s r e l i a b i l i t y had p r ev ious ly 
been e s t a b l i s h e d t o t h e p o l i c e department (R. 8 , 1 3 1 , 1 3 3 ) . The 
greenhouse was s i t u a t e d about 20-25 f e e t behind t h e r e s i d e n c e (R. 
135) . The mari juana had been seen t h e r e by t h e informant w i t h i n 
the pas t twenty- four hour per iod (R. 8 ) . The o f f i c e r d id not 
know whether t h e informant a c t u a l l y went on t h e premises t o 
examine the greenhouse (R. 136-37) . Nor does t h e record 
c o n c l u s i v e l y e s t a b l i s h how the informant made h i s or her 
o b s e r v a t i o n , or whether p roper ty was e n t e r e d l awfu l ly or 
un lawfu l ly . Defendant and h i s wife merely t e s t i f i e d a t t h e 
suppres s ion hea r ing t h a t they had not a u t h o r i z e d anyone t o be on 
t h e i r p rope r ty on September 16 , 1985 (R. 140 , 1 4 2 ) . No re fe rence 
was made t o September 1 5 , 1986 which would have been w i t h i n the 
twenty-four hour p e r i o d . 
At l e a s t one month p r io r t o t h i s d a t e , Provo p o l i c e had 
t o l d the informant t h a t i f he provided them informat ion t h a t l e d 
t o a p r o s e c u t a b l e c a s e , a c r imina l charge pending a g a i n s t him or 
her might be dismissed (R. 133-35) . The p o l i c e gave the 
informant no d i r e c t i o n or* gu idance , nor i n d i c a t e d any p a r t i c u l a r 
person or persons t o i n v e s t i g a t e (R. 134-35) . The informant was 
no t paid for in format ion (R. 1 3 2 - 3 3 ) . At no t ime did t h e p o l i c e 
- 2 -
direc t the informant t o defendant's residence or d i r e c t l y or 
i n d i r e c t l y t e l l him t o enter defendant's or anyone's property or 
do anything contrary to law to obtain evidence (R. 131-32, 136-
37)* Moreover, the po l i ce had no reason to suspect cr imina l i ty 
at defendant's residence prior to being contacted by the 
informant on September 16, 1985 (R. 137) . 
Shortly, af ter the informant n o t i f i e d Officer Leatham 
about the marijuana, the o f f i cer accompanied the informant t o 
defendant's residence where.they observed the make-shift 
greenhouse (R. 135) . The o f f i cer did not enter defendant's 
property at t h i s time, but simply viewed the greenhouse from 
several d i rec t ions (R. 135) . The c l o s e s t they got was 50 yards 
from the greenhouse (R. 135) . 
Based on the information provided by the informant and 
Officer Leatham's own v i sua l observat ions , a search warrant was 
obtained for search of the greenhouse (R. 8, 1 0 ) . See a f f i d a v i t 
for search warrant, search warrant and return on search warrant 
attached as appendix A, B and C r e s p e c t i v e l y . Off icers Leatham 
and Tim Meyer executed the warrant. 
Their search of the greenhouse shed revealed that i t 
was divided i n t o two sec t ions divided by doors (R. 165-66) . The 
front portion was a storage area, and the back contained a 
greenhouse ((R. 167-6 8 ) . In the storage sec t ion lay several 
dried marijuana plants (R. 168)• In the greenhouse, three mature 
marijuana plants between e ight and ten f e e t t a l l were growing (R. 
168 ) . The marijuana was planted in the ground and secured with 
twine fastened t o the c e i l i n g to support i t (R. 168-69) . 
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Defendant, Allen Watts, was listed in the phone book as 
the resident at 1498 South 500 West, Provo (R. 179). During his 
booking procedure, he listed his name and address as that in 
which the marijuana was found (R. 179). A neighbor also verified 
that defendant lived at the stated address (R. 179). 
Defendant moved to suppress the seized evidence on the 
theory that the informant had unlawfully searched the greenhouse 
as an agent of the police (R. 16). This motion was based on the 
Fourth and Fourteenth Amendments to the United States 
Constitution and article I, Section 14 of the Utah Constitution 
(Xd.). Following a pretrial hearing, the court denied the motion 
finding that the informant had acted privately and not as an 
agent of the police when he observed the marijuana in the 
greenhouse (R. 22-23, 152). The court observed that: 
On the record before me I find 
insufficient evidence to indicate that 
the informant and the police department 
were operating under an agency relationship 
which would constitute the informant in 
fact functioning as a police [sic], exercising 
police power. 
(R. 152). £££ also the findings of fact, conclusions of law and 
order (R. 22-23) attached as appendix D. 
Defendant's bench trial was held on January 16, 1986 
before the Honorable George E. Ball if, Judge in the Fourth 
Judicial District Court of Utah, State of Utah (R. 157). Both 
Officers Leatham and Meyer testified concerning the search 
conducted at defendant's residence on September 16, 1985 (R. 163-
183). Defendant renewed his objection to all items seized (R. 
171-72). Over his objection, the evidence was admitted and it 
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was established that marijuana was being produced in the make 
shift greenhouse located behind the residence at 1498 South 500 
West, Provo (R. 169-70). It was also established that defendant, 
Allen Watts, resided at this address (R. 179). Based on the 
evidence presented at trial, defendant was found guilty of 
production of a controlled substance (R. 219). 
SUMMARY OF ARGUMENT 
The search conducted by the conf ident ia l informant of 
defendant's property was done as a private c i t i z e n and not as an 
agent of the government. Therefore, the evidence gained from 
that search was admissible under both the United S ta tes and Utah 
cons t i tu t iona l provis ions against unlawful searches and s e i z u r e s . 
Defendant's connection t o the unlawful production of 
marijuana a t 1498 South 500 West, Provo, was e s tab l i shed by 
s u f f i c i e n t evidence, and the overal l evidence presented was 
s u f f i c i e n t t o sustain defendant's convic t ion . 
ARGUMENT 
JQIMT I 
THE SEARCH OF DEFENDANT'S RESIDENCE 
VIOLATED NEITHER THE FEDERAL NOR THE 
STATE CONSTITUTIONAL PROVISIONS AGAINST 
UNLAWFUL SEARCHES AND SEIZURES BECAUSE 
IT WAS DONE BY A PRIVATE PARTY WHO WAS 
NOT ACTING IN ANY AGENCY RELATIONSHIP 
WITH A GOVERNMENTAL AGENCY. 
I t i s firmly es tab l i shed that a search conducted by a 
private c i t i z e n as opposed t o a governmental e n t i t y does not 
constitute a search within the meaning of the Fourth Amendment of 
the Federal Constitution. Thus, constitutional guarantees 
against unreasonable searches and seizures protect only against 
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governmental ac t ions and do not require the app l i ca t ion of the 
exclusionary rule t o evidence obtained from private c i t i z e n s 
act ing on t h e i r own i n i t i a t i v e , purdeau v . McDowell, 256 U.S. 
465 (1921). This i s true even i f the search i s unreasonable. 
United States v. Jacobson, 466 U.S. 109f 113 (1983). The United 
Sta te s Supreme Court s tated in Walter vM ppited S t a t e s , 447 u.S. 
649, 656 (1980) , that "a wrongful search and se izure conducted by 
a private party does not v i o l a t e the Fourth Amendment and that 
such private wrong doing does not deprive the government of the 
right to use evidence that i t has acquired l awfu l ly ." 
The Utah Supreme Court s imi lar ly recognized in State v . 
IteW-kGld, 581 P.2d 991, 992 (Utah 1978) that : 
The protect ion of the Fourth Amendment 
i s a r e s t r a i n t only upon the a c t i v i t i e s of 
sovereign authority and i s not appl icable to 
the searches and se izures by any persons other 
than government o f f i c e r s and agents . 
Most s t a t e s have s imi lar ly recognized that a search 
conducted by a private c i t i z e n i s not a v i o l a t i o n of the Fourth 
Amendment. &££, State v. Johnson, 108 Idaho 619, 701 P.2d 239f 
241-42 (1985) . ("[A] search by a private individual does not 
f a l l within Fourth Amendment proscr ipt ion .") JLeLfif AL&Qr 
Stanf i e l d v . £taJt£, 666 P.2d 1294, 1296 (Okl. 1983) ("A search 
conducted by a private c i t i z e n does not c o n s t i t u t e a search 
wi th in the meaning of the Fourth Amendment.") £fi£f ALsflr .SiaJtfi 
v. Glade, 659 P.2d 406, 410 (OR. App. 1983) (" [A3 search by a 
private party act ing on h i s own v o l i t i o n does not involve the 
Fourth Amendment.") 
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protec t ion . If the private individual ac t s as an agent and on 
s p e c i f i c request of publ ic o f f i c i a l s then Fourth Amendment 
protect ions apply. United g t a t e s v . Jacobson, 466 U.S. 109, 
113(1984). Hence, "A search . . • phys ica l ly conducted by a 
pr ivate individual but only at the government's i n v i t a t i o n and 
under the ir guidance . . . i s not a private search." pnited 
Sta tes v, Newton, 510 F.2d 1149, 1153 (7th Cir. 1975) . Those 
searches that are not c l ear ly governmental or private must be 
judged according t o the nature of the government's par t i c ipa t ion 
in the search process . United S ta tes v. Haes, 551 F.2d 767, 770 
(8th Cir. 1977) . The Supreme Court s t a t e s that the Fourth 
Amendment appl i e s only i f the private party "in l i g h t of a l l the 
circumstances of the case , must be regarded as having acted as an 
instrument or agent of the s t a t e . " Coolidge v. New Hampshire, 
403 U.S. 443, 487 (1971) . 
In United S ta tes v. Black. 767 F.2d 1334, (9th Cir. 
1985) , the court noted two c r i t i c a l fac tors for determining 
whether a private person has acted as a governmental agent in 
search or s e i zure ; "(1) Whether the government knew of and 
acquiesced in the in trus ive conduct, and (2) whether the party 
performing the search intended t o a s s i s t law enforcement e f f o r t s 
or to further h i s own ends." Xd. at 1339. ( c i t a t i o n s omi t ted) . 
Looking at the f i r s t prong of the Blajck t e s t , the Provo 
Pol ice Department did not know of or acquiesce in the informant's 
conduct. Officer Leatham t e s t i f i e d that the conf ident ia l 
informant was not act ing under any d i rec t i on or control of the 
Provo Pol ice Department when he discovered the marijuana p lants 
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informant was not act ing under any d i r e c t i o n or control of the 
Provo Pol ice Department when he discovered the marijuana p lants 
a t the defendant's residence (R. 131 -32 ) . The po l i ce had no 
reason t o suspect any cr iminal i ty a t the defendant's residence 
prior t o being contacted by the informant on September 16th. 
Truef Provo p o l i c e had previously t o l d informant that i f he l ed 
them to a prosecutable case , pos s ib l e criminal charges against 
him might be dropped (R. 133-34) , but no s p e c i f i c d i r e c t i o n s were 
given on whom the data was t o be gathered against (R. 132) 
A search may be regarded as private even though there 
has been some o f f i c i a l involvement prior to i t s completion. £££ 
Coolidge v. New Hampshire 403 U.S. 443, 485-90 (1971). However, 
in the ins tant case , the lower court found i n s u f f i c i e n t 
involvement "to ind icate that the informant and po l i ce department 
were operating under an agency re la t ionsh ip which would 
c o n s t i t u t e the informant in f a c t functioning as a po l i ce [ s i c ] f 
e x e r c i s i n g p o l i c e power" (R. 1 5 2 ) . This f inding i s amply 
supported by the record. 
Secondly, while the unknown informant may have acted 
from a d e s i r e for a reward, the lower court found that h i s 
ac t ions were h i s own (R. 1 5 2 ) . There i s no evidence that the 
actual search of defendant's property was motivated by Provo 
p o l i c e ' s prompting or encouragement. £££ United S ta te s v . 
HilLfiLT, 688 F.2d 652, 657 (1982). This d i s t i n g u i s h e s t h i s case 
from those on which defendant r e l i e s , where government agents 
encouraged persons t o take a c t i o n s that they could not take 
themselves . 33& Corngold v . United S t a t e s , 367 F.2d 1 (9th Cir. 
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1966); Green v. Yeager. 223 F. Supp. 544 (D.N.J. 1963)
 f a f f ' d per 
^IiriaiDr 332 F.2d 794 (3rd Cir . 1964) . 
Defendant a l s o c i t e s State v. Boynton, 574 P.2d 1330 
(Hawaii 1978) where the Supreme Court of Hawaii held that an 
informant that i s a c t i v e l y recruited by po l i ce to s p e c i f i c a l l y 
secure information re la t ing to drugs i s an arm of the government. 
Defendant argues that h i s case i s s imilar and therefore t h i s 
Court should rule l i k e w i s e . However, the ins tant case i s 
d i s t ingu i shab le because in fioynton the informant was a c t i v e l y 
recruited by the po l i ce to s p e c i f i c a l l y gain information r e l a t i n g 
to drugs. A reading of Boynton would indicate that h i s a c t i v e 
recruitment was of a higher degree than in the instant case . 
Moreover, unlike Boyntonf the informant in the present case was 
not even given any d i rec t ion from pol ice on which type of cases 
t o pursue. Id. at 1335. 
Therefore, under a l l of the circumstances of the case , 
i t i s c lear that the Fourth Amendment guaranties do not apply t o 
the search conducted by the informant. 
Defendant f i n a l l y a s s e r t s that even i f the Fourth 
Amendment protect ions do not apply t o searches by private 
p a r t i e s , t h i s Court should accept h i s i n v i t a t i o n t o exclude the 
evidence under A r t i c l e I , Sect ion 14 of the Utah Const i tut ion . 
He seeks a more expansive appl i ca t ion of the s ta t e c o n s t i t u t i o n a l 
provis ion desp i te the fact t h i s Court has previously recognized 
the wisdom of not applying fourth amendment protect ion to 
searches by private ind iv idua l s , .gtate v. Newbold, 581 P.2d 991, 
992 (Utah 1978) . 
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Although the Court has recent ly suggested that a r t i c l e 
I , s ec t ion 14 might be construed t o expand c o n s t i t u t i o n a l 
protec t ion beyond that mandated by the United S t a t e s Supreme 
Court under the fourth amendment State v. Earl , 30 Utah Adv. 
Rep. 3 , 4 , P.2d (Utah 1986) and fft^te v. Hyqh, 711 P.2d 
264, 271-73 (Utah 1985)(Zimmerman, J. concurring) , the Court has 
t r a d i t i o n a l l y construed the s t a t e c o n s t i t u t i o n a l standard and the 
fourth amendment, which t e x t u a l l y are nearly i d e n t i c a l , as 
providing the same scope of protec t ion . JSfifi, £ ^ r s t a t e v . 
CrJSCOla, 21 Utah 2d 272, 444 P.2d 517 (1968); State v. Lopes. 
552 P.2d 120 (Utah 1976) A Because the r e s o l u t i o n of search and 
se izure i s s u e s on s t a t e c o n s t i t u t i o n a l grounds would mark a c lear 
departure from t h i s Court1s h i s t o r i c re l iance on federal 
precedents under the fourth amendment to decide those i s s u e s , 
£££, e.g., States* Gallegos, 712 p.2d 207 (Utah 1985); state v> 
Harris . 671 P.2d 175 (Utah 1983), the Court should approach t h i s 
new t e r r i t o r y most caut ious ly . 
Defendant c i t e s one j u r i s d i c t i o n that purportedly 
embarked on such an excursion in a s e r i e s of cases involving the 
quest ion of searches by pr ivate p a r t i e s , i&fi State v . BX&S3&9 
157 Mont. 264, 485 P.2d 47 (1971); £iai£_Y^£fli?iJX-D, 165 Mont. 
1
 Note a l s o that nothing was expressed at the Utah Const i tut ional 
Convention t o ind ica te an in tent that Utah's provis ion provide 
more expansive protect ion than that accorded by the Fourth 
Amendment. The f loor debate was minimal: 
"The Chairman: Gentlemen, we w i l l take 
up sec t ion 14, 
Section 14 was read and passed 
without amendment." 
O/ficial Report of the Proceedings and Debates of the Convention 
to Adopt a Constitution for the State of Utah (1898) at 319. 
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s tra ined in terpre ta t ion of the Fourth Amendment which does not 
represent the pos i t i on of the United S ta tes Supreme Court or the 
vast majority of j u r i s d i c t i o n s on the i s s u e . The court a l s o 
grounded i t s dec i s ions on s ta te cons t i tu t iona l grounds but 
without further a n a l y s i s . The £jaiaLLD and Helfr ich cases were 
l a t e r decided after Montana's Const i tut ion was amended in 1972 t o 
provide a separate r ight of privacy provis ion (not found in 
Utah's Cons t i tu t ion) . The court r e l i e d upon that new provis ion 
to bo l s ter i t s minority p o s i t i o n that unreasonable searches by 
private persons are subject t o f u l l fourth amendment protect ion . 
In any event, the Montana Supreme Court recent ly reversed i t s 
minority p o s i t i o n and nw app l i e s the same t e s t of a d m i s s i b i l i t y 
to searches conducted by pr ivate ind iv idua l s , as that applied by 
the United Sta tes Supreme Court. In, State v. LongP 700 P.2d 
153, 156-57 (Mont. 1985) f the Court s ta ted , "IWle reverse the 
previously ar t i cu la ted rule because we b e l i e v e i t unsound. • • • 
Therefore, in accordance with w e l l - e s t a b l i s h e d cons t i tu t iona l 
p r i n c i p l e s , we hold that the privacy sec t ion of the Montana 
Const i tut ion contemplates privacy invasion by s t a t e act ion only ." 
The Court express ly overruled a l l Montana cases r e l i e d upon by 
defendant. 
This Court should uphold and apply the standard i t s e t 
for th in Newboldf and not exclude the evidence gained from a 
private search. The most appropriate standard for evaluating 
these cases i s t o examine the overal l f a c t s and circumstances of 
each case tc determine whether the private person tru ly acted in 
a private capacity and not under the d i rec t ion or as an agent of 
a governmental e n t i t y . 
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F i n a l l y , i t serves no purpose whatsoever to invoke the 
exclusionary r u l e , which i s designed to correct p o l i c e misconduct 
tS££ Mapp v . Ohio, 367 U.S. 643 (1961) ) , when no such misconduct 
i s present . ££. Rule 1 2 ( g ) , Utah Rules of Criminal Procedure 
(Utah fs good f a i t h exception t o the exclusionary rule , enacted t o 
address a growing d i s s a t i s f a c t i o n with bl ind appl i ca t ion of the 
exclusionary r u l e ) . 
SUFFICIENT EVIDENCE WAS PRODUCED AT 
TRIAL TO SUSTAIN DEFENDANT'S CONVICTION 
OF PRODUCING MARIJUANA. 
Appellant claims the State f a i l e d t o e s t a b l i s h beyond a 
reasonable doubt that he unlawfully produced a contro l l ed 
substance. He concedes the evidence showed that he occupied a 
dwell ing with h i s wife a t 1498 South 500 West, Provo, Utah and 
that marijuana was being produced in a make-shift greenhouse 
located on the property behind the res idence . However, he 
contends that construct ive possess ion of the marijuana i s not 
enough t o e s t a b l i s h the offense of production, and that the State 
never proved that he personal ly produced or part ic ipated in the 
production of the marijuana. 
The elements of production of a contro l l ed substance 
are as f o l l o w s : 
(a) Except as authorized by t h i s 
a c t , i t sha l l be unlawful for any person 
knowingly and i n t e n t i o n a l l y : 
( i ) To produce, manufacture, or 
d i spense , . . . a contro l l ed • . • 
substance; . . . . 
Utah Code Ann. S 5 8 - 3 7 - 8 ( 1 ) ( a ) ( i ) ( 1 9 5 3 ) , as amended. Production 
i s further defined in Sect ion 58-37-2(11) as the "manufacture, 
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plant ing , c u l t i v a t i o n , growing, or harvesting of a contro l led 
substance*" Thus, the State was required t o e s t a b l i s h that 
defendant knowingly and i n t e n t i o n a l l y planted, c u l t i v a t e d , grew 
or harvested a contro l led substance. £fi£ State v. Echevarrieta, 
621 P.2d 709, 712 (Utah 1980) . 
Although possess ion i s not an element of the offense of 
production, (Xd.) , evidence of possess ion may be part of a 
c ircumstantial l ink in the necessary chain of evidence to 
e s t a b l i s h production. State v. Foxf 709 P.2d 316, 319 (Utah 
1985) . Based upon defendant's construct ive possess ion of the 
marijuana coupled with other evidence of occupancy, contro l , the 
manner in which the greenhouse shed was constructed and i t s 
proximity t o the house, i t was reasonable t o infer that defendant 
was responsible for the production of the marijuana. 
I t i s undisputed that three marijuana plants were found 
growing in the d i r t f loor of the greenhouse located behind the 
defendant's dwelling (R. 168) . Thus, they were in a permanent 
s e t t i n g as compared to p lants growing in temporary pots which are 
portable . They were 8 t o 10 f e e t in height so as t o ind icate 
they had been growing for q u i t e a long period of time (R. 169) . 
Some branches were so large they had t o held up for support by 
twine attached t o the frame structure of the greenhouse (R. 1 6 9 ) . 
I t would be reasonable t o assume the res ident of the property was 
aware of such long terra marijuana c u l t i v a t i o n . Other marijuana 
was located in the front part of the shed in t a l l bundles 
indicat ing i t had already been harvested (which i s a form of 
production under Sect ion 5 8 - 3 7 - 2 ( 1 1 ) ) . 
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aware of such long term marijuana c u l t i v a t i o n . Other marijuana 
was located in the front part of the shed in t a l l bundles 
indicat ing i t had already been harvested (which i s a form of 
production under Sect ion 5 8 - 3 7 - 2 ( 1 1 ) ) . 
I t i s a l s o undisputed that defendant, h i s wife and 
family l i v e d in the res idence in front of the greenhouse. The 
defendant was l i s t e d in the phone directory as the occupant 
there . Defendant and h i s wife a l s o l i s t e d the address there as 
the i r residence a t the time they were booked i n t o j a i l , and a 
neighbor v e r i f i e d that they l i v e d there (R. 179) . Notably, items 
apparently belonging t o occupants of a residence such as a 
b i c y c l e were a l s o located in the greenhouse shed alongside a 
l a r g e , harvested marijuana plant . .£&£ States Exhibit 2 . The 
defendant's yard in which the greenhouse and res idence were 
located was surrounded by a fence rather than in an a c c e s s i b l e 
open f i e l d . £ f . S tate v. Schroff, 514 P.2d 793 (Utah 1973) . I t 
was apparently only a c c e s s i b l e by going through defendant's 
property (R. 165) . There was no ind ica t ion of any other 
occupants of the property other than the Watts family (R. 1 8 1 ) . 
Based on the above, the marijuana p lants were c l e a r l y under 
defendant's dominion and contro l ; and he had t o be aware of i t s 
production in an enclosed shed on h i s fenced property which had 
been made i n t o a marijuana c u l t i v a t i o n center . The t r i a l court 
properly found that defendant was the occupant of the dwell ing 
and the outbuildings a t the time the marijuana was located in a 
s t a t e of production, and that he had f u l l dominion and control 
over the property (R. 218) . 
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As a general pr inc ip le r to succes s fu l ly challenge the 
su f f i c i ency of the evidence susta in ing his convic t ion , the 
defendant must show, "that the evidence was so inconclus ive or 
insubstant ia l that a reasonable mind must have entertained a 
reasonable doubt that defendant committed the crime." State v . 
Carlson, Utah, 635 P.2d 72 , 74 (1981); State v. Gr i f f in , Utah, 
685 P.2d 546, 547 (1984) . This he has f a i l e d t o do. Moreover, 
t o adopt defendant's theory, the State would be required t o 
e i ther catch the defendant phys ica l ly tending t o the p lants or 
have evidence of a confess ion . 
This court does not require such a s t r i c t evident iary 
standard. State v. Bradshaw, 680 P.2d 1036, 1041 (Utah 1984). 
In a case s imilar to the ins tant one, the defendant, Gary Fox, 
owned a residence and the yard contained two opaque greenhouses, 
one of which was attached t o the house. Seven foot marijuana 
plants were discovered in the greenhouses. The po l ice search was 
done when the premises were unoccupied. The pol ice never saw 
Gary Fox a t the res idence , and indeed he had not been seen there 
for several weeks. Some of h i s belongings were found in h i s 
bedroom along with a book on marijuana c u l t i v a t i o n and drug 
paraphernalia. This Court held in State v . FoxP 709 P.2d 318, 
319-20 (Utah 1985) that there was a s u f f i c i e n t nexus under the 
f a c t s and circumstances of the case between the defendant and the 
production of the marijuana: 
The evidence as t o Gary s u f f i c i e n t l y 
supports h is convic t ions for production 
of a contro l led substance and possess ion 
of marijuana with an intent to d i s t r i b u t e . 
Gary owned the property where the marijuana 
was found. Although he may not have had 
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exc lus ive control or possess ion (in a 
pract ica l non-legal sense) of the premises, 
h i s non-exclusive possess ion and control 
combined with other incriminating evidence 
t o provide an adequate foundation for the 
conv ic t ions . State v. Anderton, Utah, 668 
P.2d 1258, 1264 (1983) . Gary owned the 
house. His occupancy and control was 
evidenced by the presence of h i s personal 
e f f e c t s in the same room as marijuana, 
drug-related paraphernalia, and a book 
e n t i t l e d Marijuana Gx&d£xl£-Guid£. 
Another room a l so contained marijuana and 
drug paraphernalia, pecause he was the Qyj&i^ttdis*££]dsi£j of the .property and 
j^e^nb j^isfi^ ^MjLr^ j^pfliigtxiJLCted in proximity 
to the house, one being a c c e s s i b l e only 
through th.e_Jio.ujse, there i s a xe.a.sjQjDa£l£ 
inference that he not only knew of the 
had the power and in tent to exerc i se 
dominion and control over the marijAiana 
.Located i n themf and was responsible for 
growing the marijuana. 
(Emphasis added). 
The defendant contends that the standard s e t in JLtaifi 
Y. Schroff, Utah, 514 P.2d 793 (1973) should be applied in the 
instant case . In Schroff a farmer found two small patches of 
p lants in h i s f i e l d s . He suspected that the p lants were 
marijuana and informed the sher i f f . The defendant was l a t e r seen 
cross ing cornf i e lds adjacent t o the f i e l d where the marijuana was 
found. He was a l s o seen picking l eaves from the p lants and 
placing them in a bread sack. The Court held that without more 
evidence t o e s t a b l i s h h i s involvement in the production of the 
contro l l ed substance there was i n s u f f i c i e n t evidence to support 
the conv ic t ion . The Court sa id : 
The evidence taken as a whole would 
only support a charge that the defendant 
was in possess ion of marijuana. Possess ion 
alone i s i n s u f f i c i e n t t o show that defendant 
c u l t i v a t e d or produced the substance. 
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only through h i s property. This i s a far d i f f erent case from 
Schroff where the marijuana was being grown in an open f i e l d , and 
a c c e s s i b l e t o the publ ic . In Schroff the defendant could have 
been wandering through some f i e l d s and stumbled upon the 
marijuana p lants . He then might have chosen t o obtain marijuana 
free of charge and picked some of the l eaves produced by someone 
e l s e . 
In contrast t o Schroff. in State v. Bradshaw, Utah, 6 80 
P.2d 1036 (1984), t h i s Court found defendant g u i l t y of production 
of marijuana on f a c t s s imilar to those in the ins tant case . 
Pol ice o f f i c e r s act ing on a t i p from an informant obtained 
permission from defendant's neighbor to look at defendant's 
property from the neighboring yard. The po l i ce o f f i c e r s observed 
marijuana growing in planters on defendant's property. A search 
was conducted and se i zures made. Defendant was l a t e r convicted 
of production of marijuana. On appeal he argued that h i s wife 
and extended family had access t o h i s home, and they could have 
produced the marijuana. This Court held that there was 
substant ia l evidence to uphold the convic t ion . 
To extend Schroff to the present fact s i t u a t i o n would 
be an absurd construct ion of the Court's holding. The Court's 
in tent t o l i m i t Schroff to i t s f a c t s i s shown by i t s l a t e r 
dec i s ion in Braashay. 
Based upon the evidence of defendant's knowledge of the 
marijuana coupled with h is dominion and control over the premises 
where the marijuana was discovered, there was s u f f i c i e n t evidence 
for the t r i e r of f ac t t o reasonably conclude that the defendant. 
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Allen Watts, knowingly and i n t e n t i o n a l l y produced marijuana 
pursuant to S 5 8 - 3 7 - 8 ( 1 ) ( a ) ( i ) ( 1 9 5 3 ) , as amended. 
CONCLUSION 
Based upon the foregoing arguments, defendant's 
convict ion should be affirmed. 
DATED t h i s / J ^ r i a y of J u l y , 1986. 
DAVID L. WILKINSON 
Attorney General 
EARL F. 150RIUS Q ' 
Ass i s tant Attorney General 
CERTIFICATE OF MAILING 
I hereby c e r t i f y that I mailed four true and exact 
copies of the foregoing Brief , postage prepaid, t o Gregory M. 
Warner, attorney for appel lant , 306 West Main S t r e e t , P.O. Box 
126, American Fork, Utah 84003, t h i s /^^T"i3ay of Ju ly , 1986. 
C^<Zsifl_ "77 /S^^u^U-^i^ £)gT 
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ADDENDUM A 
CIRCUIT COURT, STATE OF UTAH 
UTAH COUNTY, P30V0 CITY POLICE DEPARTMENT 
STATE OF UTAH ) AFFIDAVIT IN SUPPORT 
OF ISSUANCE OF SEARCH 
COUNTY OF UTAH ) WARRANT 
I, Bradley S. Leatham, being first duly sworn on oath, on this 16th day 
of September, 1985, deposes and says: 
1. That your Affiant is a police officer for the City of Provo currently 
assigned to the Detection Division-Special Operations Section. I am 
currently assigned as a sergeant of that unit. I have been employed as a 
police officer by Provo City for in excess of 10 years. 
2. On the 16th day of September, 1985, I received information from a confi-
dential informant that there are several large marijuana plants growing 
in a make-shift type greenhouse at the address of 1498 South 500 West, 
Provo, Utah County, Utah. 
3. That said informant has proved his reliability to this unit in the past-
30 days. 
4. That within the last 24 hours said informant did observe at least four 
large marijuana plants being grown in the above mentioned make-shift green-
house. Informant has seen marijuana plants in the past and would recog-
nize them upon sight. 
5. That the above described greenhouse is located behind the residence at 
1498 South 500 West, Provo. The residence is described as being frame 
with wood siding with the driveway on the north side of the home. The 
home is on the west side of the street facing east. On the north side 
of the home is a large two-story white house. On the south side of the 
home is Bunce Convalescence Center. 
6. The greenhouse is described as a wood structure with brown tar paper on 
the west side. The roof is sloping down to the south and has a plexi-
glass action on the roof and on the south side of the building. The 
building is approximately 18 feet long by 8 feet wide and is located 
directly behind the residence and.iagainst the northwest chain link fence. 
This residence is occupied by Allen R. Watts and his family. . 
7. The materials being sought by application of this Search Warrant are 
being held in violation of the Utah Controlled Substance Act and is a 
felony both because of the amount possessed and the cultivation of said 
materials. 
citocrDTorn **H CUHPN tn hpfnrA m* this 16th dav of Jfeotepber, 1955? 
ADDENDUM B 
IN THE EIGHTH CIRCUIT COURT OF PROVO, COUNTY OF UTAH, STATE OF UTAH 
Before
 m> Judge, in and for the above Court 
STATE OF UTAH 
VS 
SEARCH AND SEIZURE WARRANT 
Case No. 
Defendant 
STATE OF UTAH ) 
: ss. 
COUNTY OF UTAH ) 
To the Sheriff or any Peace Officer in Utah County, Greetings: 
Proof of Affidavit having been made this 16th day of September, 1985, 
before me by Bradley S. Leatham of Utah County, State of Utah, that he has 
reason and probable cause to believe, and does believe, that marijuana is 
being grown and possessed in violation of the law by Allen R. Watts on the 
premises at 1498 South 500 West, Provo, Utah County, Utah, in a greenhouse 
behind said residence. The residence is described as brown frame with wcod 
sidings having a driveway on the north side also having a large two-story 
white house on the north side and the Bunce Convalenscence Center on the 
west side. The greenhouse is located behind this residence and is described 
as a wooden structure with a roof sloping down to the south and a portion of 
the roof being made of plexiglass and a portion of the south wall being made 
of plexiglass. The north wall of said structure is covered with brown tar 
paper. Said structure is located against the northwest corner of the above 
described property. Upon reading said information supported by said Affidavit, 
the Court is of the opinion and therefore finds that there is probably cause 
to believe that the facts stated in this affidavit are true and that marijuana 
is being grown and possessed in violation of law, at that certain place herein 
above described. 
NOW, THEREFORE, you are commanded to make thorough search of the place and 
premises hereinbefore described, and hereto seize all marijuana, paraphernalia 
and other controlled substances and bring same forthwith before me at this Court 
and to make returns promptly to this Court of your doings under this writ, and on 
finding said property or things in unlawful possession or use, you are commanded 
to arrest persons found therein and bring them before said Court. 
This Warrant may be served at any time of the day or night. 
Given under my hand this 16th day of September, 198£. ^ - ^ 
ADDENDUM C 
IN THE CITY COURT OF PROVO CITY, UTAH COUNTY, STATE OF UTAH 
RETURNS ON SEARCH & SEIZURE WARRANT 
STATE OF UTAH 
vs. 
Allan R. Watts 
Debbie Watts 
Pursuant to a Search & Seizure Warrant I seized the following items: 
j marijuana plant! 
marijuana plants 
(4) dried s
(3) live n 
AFFIANT 
Subscribed and sworn to before me this 
CTT AWT l?^- A 
I t day of Afff- . 19-^ J" 
ADDENDUM D 
F I L E D . . ,r.
 r,#,,..« 
iouR*HJl,''u-;*l.;*V'!- •• " : t » 
MS HOT 27 W * 09 
tf.UUV 
NOALL T. WOOTTON 
Utah County Attorney 
Room 107, County Building 
Provo, Utah 84601 
Telephone: (801) 373-5510 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
IN AND FOR UTAH COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
-vs-
ALLAN R. WATTS 
DEBBIE WATTS, 
FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
AND ORDER 
CASE NO. 9911 
Defendants. 
The above-entitled matter came on for hearing before the 
Honorable Allen B. Sorensen, District Court Judge, on the 25th 
day of November, 1985, at the hour of 9:30 a.m. The plaintiff 
was represented by its attorney, Wayne B. Watson, Chief Deputy 
County Attorney, and the defendants were both present and 
represented by their counsel, Gregory M. Warner, esq. The court 
having heard the evidence presented by the parties now makes and 
enters the following: 
FINDINGS OF FACT 
1. The court finds that the residence of both defendants 
located at 1498 South 500 West, Provo, Utah County, was searched 
by Detective Bradley S. Leatham of the Provo City Police 
Department and other officers in assistance on September 16, 
1985. 
2. The court finds that said search was conducted by 
authority .: a search and seizure warrant issued by Judge E. 
Patrick McGuire of the Eighth Circuit Court of Provo Department, 
Utah County, State of Utah, on September 16, 1985. 
3. The court finds that the affidavit in support of said 
search warrant declared that a confidential informant within the 
last 24 hours prior to execution of said affidavit observed on 
the premises at least four large marijuana plants being grown in 
a makeshift greenhouse on the property. 
4. The court finds that no evidence was presented which 
would provide a basis for finding that the confidential informant 
who was relied upon in the issuance of said search warrant was 
acting as an agent for the police department nor that anything 
was seized at the time of said confidential informant's initial 
observation of the contraband. 
Wherefore, having heretofore entered its Findings of Fact, 
the court now makes and enters the following: 
CONCLUSIONS OF LAW 
1. The court concludes that the defendants1 Motion to 
Suppress should be denied, there being no evidence presented to 
demonstrate agency on behalf of the confidential informant nor 
any evidence presented that any items were seized by said 
confidential informant acting in his capacity as a representative 
or agent of the law enforcement agency. 
ORDER 
Based iipini I lip i i n ^q« MI IHJ I IIIHIIIOJ.. i i m i i a i u C o n c l u s i o n s ui 
Law, t h e Motion to S u p p r e s s of d e f e n d a n t b ib he reby d e n i e d , 
__oO day of November, 1985. 
y 
Ii'ii ]"l I,I OT - l ' I f i T l 
VOL utrvj e n A 
N B. SORENSEN, Judge 
Fourth Judicial District 
CERTIFICATE OF MAILING 
1 hereby certify that 1 mailed a copy of the foregoing 
Findings of Fact and Conclusions of Law and Order to Gregory M. 
Warner, Attorney for Defendant, at P.Op Box "L", Provo, Utah 
84601, this (0} day of November, 1985, 
Sec retary / 
<J£± 
